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service AGREEMENT

THIS AGREEMENT is made as of the ______ day of _____________ 20______.

BETWEEN:

[NAME AND FULL ADDRESS OF HOSPITAL]
(the “Hospital”)

– and –

[NAME AND FULL ADDRESS OF VENDOR]
(the “Vendor”)

FOR GOOD AND VALUABLE CONSIDERATION, the parties hereto agree as follows:

SECTION 1 – INTERPRETATION
1.1 Definitions

In this Agreement the following terms have the meanings indicated below:
(a) “Additional Pricing Information” has the meaning ascribed to it in Section 4.3 hereto; 
(b) “Agreement” means this Equipment Purchase and Service Agreement;

(c) “Business Day” means Monday, Tuesday, Wednesday, Thursday, and Friday between the hours of 9.00 a.m. to 5.00 p.m., except when such a day is a public holiday, as defined in the Employment Standards Act (Ontario) or as otherwise agreed to by the parties in writing;

(d) “Canada Customs Invoice” means the Canada Border Services Agency form of customs invoice;

(e) “CBSA” means the Canada Border Services Agency;

(f) “Confidential Information” has the meaning ascribed to it in Section 10.1.1 hereto;

(g) “Consumables” means products necessary for the Equipment to function for the intended use and which will expire or be used up during normal operation of the Equipment.   For the purposes of this Agreement, in-scope consumables are proprietary and therefore not compatible with competing products;
(h) “Effective Date” has the meaning ascribed to it in Section 9.1 hereto;
(i) “Environmental Matters” means matters that focus on preserving the natural world. Including, but not limited to, climate change, greenhouse gas emissions, biodiversity loss, deforestation, pollution, energy efficiency and water management. 
(j) “Force Majeure” means circumstances and conditions beyond the control of the party affected thereby that would either render it impossible for such party to fulfill its obligations under the Agreement or delay such fulfillment. Force Majeure includes, but is not limited to, the following:

(i) War, hostilities, acts of foreign enemy, invasion, warlike operations (whether war be declared or not), civil war, or acts of terrorism.

(ii) Earthquake, flood, tornado, fire or other natural physical disaster.
(iii) Health epidemics or pandemics.

Shortage of labour, materials or utilities shall not constitute Force Majeure unless caused by circumstances which are themselves Force Majeure. In no event shall lack of finance or inability to perform because of the financial condition of the Vendor constitute Force Majeure.
(k) “Governance Matters” means the structures and processes that direct and control companies.
(l) “HIC” shall have the meaning ascribed to it in Section 10.1.2(a) hereto;
(m) “Hospital Acceptance Certificate” means the certificate the Hospital executes following Acceptance Testing of the Equipment when the Hospital is satisfied that the Vendor has demonstrated that the Equipment satisfies the Acceptance Criteria as described in Schedule 2.7.2;  
(n) “Implementation Plan” has the meaning ascribed to it in Section 2.3 hereto;
(o) “Indemnified Party” has the meaning ascribed to it in Section 7.1 hereto;
(p) “LHIN” means a Local Health Integration Network, a type of health organization in 
Ontario, consisting of 14 LHINs across the province;
(q) “Material Safety Data Sheets” has the meaning ascribed to that term under the WHMIS Regulation;
(r) “MOHLTC” means the Ministry of Health and Long Term Care;

(s) “NAFTA” means North American Free Trade Agreement;

(t) “NAFTA Certificate of Origin” means a certification information form that is based on the origin requirements in NAFTA;
(u) “New Technology” means newly developed technology, as distinct from the Updates and Upgrades described in Section 2.1.4, that improves the operation, safety or efficiency of the Equipment or improves patient care using evidence based outcome criteria as a measure;  
(v) “OEM” means original equipment manufacturer;

(w) “PHI” means personal health information as defined in the Personal Health Information Protection Act, 2004 (Ontario);

(x) “Post-Warranty Services” has the meaning ascribed to it in Section 3.3 hereto;

(y) “Post-Warranty Services Fee” has the meaning ascribed to it in Section 4.2 hereto;
(z) “Privacy Office” means the Privacy Office of the Hospital;

(aa) “Purchase Price” has the meaning ascribed to it in Section 4.1 hereto;
(ab) “Social Matters” means matters that focus on people and relationships. Including but not limited to diversity, equity, and inclusion movements in addition to enhancing customer satisfaction and employee engagement.
(ac) “Term” has the meaning ascribed to it in Section 9.1 hereto;

(ad) “Updates” has the meaning ascribed to it in Section 2.1.4(a)(i) hereto;

(ae) “Upgrades” has the meaning ascribed to it in Section 2.1.4(b)(1) hereto;

(af) “Value Added Taxes” means such sum as shall be levied by the Federal or any Provincial or Territorial Government computed as a percentage of payments to be made by the Hospital to the Vendor under this Agreement and includes Goods and Services Tax, Provincial Sales Tax, Harmonized Sales Tax and any similar tax, the collection and payment of which have been imposed on the Vendor by the applicable tax legislation;

(ag) “Vendor’s Personnel” means the Vendor’s employees, agents, representatives, permitted subcontractors and permitted assigns;

(ah)  “Vendor’s Project Manager” means the project manager designated by the Vendor in accordance with Section 5.1 hereto;
(ai) “Vendor’s Technical Specifications” means the Vendor’s drawings and specifications for the Equipment set forth in Schedule 1.1
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(jj) hereto.

(aj) “Warranty” has the meaning ascribed to it in Section 3.1 hereto;
(ak) “Warranty Period” has the meaning ascribed to it in Section 3.1 hereto;
(al) “WHMIS” means the Workplace Hazardous Materials Information System; and
(am) “WHMIS Regulation” means R.R.O. 1990, Reg. 860 under the Occupational Health and Safety Act (Ontario).
1.2 Schedules

The following Schedules form part of this Agreement:

SCHEDULE 2.3 
– IMPLEMENTATION
SCHEDULE 4.1 
– PURCHASE PRICE 
SCHEDULE 4.3
- ADDITIONAL PRICING INFORMATION

SCHEDULE 4.8 
– VALUE ADDED COMPONENTS

SCHEDULE 10.1.2 
– PERSONAL HEALTH INFORMATION
SCHEDULE 11.1 
– DISPUTE RESOLUTION
1.3 Changes to Schedules
Without invalidating this Agreement, the Schedules hereto may be amended on the mutual agreement of the parties.  

SECTION 2 – PURCHASE and implementation OF service
2.1 
Service / Item
2.1.1
Service / Items Purchase

Subject to the terms of this Agreement, the Hospital agrees to purchase from the Vendor, and the Vendor agrees to sell and provide to the Hospital, the Equipment.
2.1.2
Software License – Intentionally Deleted
2.1.3
Manuals, Bulletins and Documentation – Intentionally Deleted
2.1.4
Updates and Upgrades – Intentionally Deleted
2.1.5
New Technology - Intentionally Deleted
2.1.6
Consumables - Intentionally Deleted
2.2
Inspection - Intentionally Deleted
2.3
Implementation Plan

The Hospital and the Vendor agree that the site preparation, delivery, installation, start-up, commissioning and Acceptance Testing of the Equipment at the Hospital shall be completed in accordance with the implementation plan outlined in Schedule 2.3 hereto (the “Implementation Plan”).
2.4
Site Planning and Turnkey Requirements – Intentionally Deleted
2.5
Delivery - Intentionally Deleted
2.6
Installation - Intentionally Deleted
2.7
Acceptance - Intentionally Deleted
2.8
Training - Intentionally Deleted
2.9
WHMIS

Prior to the initial shipment of Equipment hereunder, the Vendor shall provide the Hospital with, and during the term of this Agreement the Vendor shall provide and continuously update, a list of all Equipment containing hazardous materials, or any physical agents or devices or equipment producing or emitting physical agents or any substance, compound or product that is deemed to be or contains a designated substance under the Occupational Health and Safety Act (Ontario). In accordance with the WHMIS Regulation, the Vendor shall provide the appropriate Material Safety Data Sheets, including all updates, during the term of this Agreement.  All Material Safety Data Sheets documentation will be provided to the Hospital as directed by the Hospital in the format requested by the Hospital.
2.10
Government or Regulatory Actions – Intentionally Deleted
2.11
Medical Alerts and Safety Notifications - Intentionally Deleted
2.12 
Compliance with AODA Legislation 

Supplier’s staff will strictly observe any disabled person’s right to accessibility as outlined in the Accessibility for Ontarians with Disabilities Act, 2005 (“AODA”) and shall comply with all applicable accessibility standards under the AODA and its regulations while carrying out its obligations under this Agreement. If requested by the Hospital, Supplier shall provide evidence of the policies, procedures and training practices that it has implemented in order to comply with the requirements of the AODA and its regulations. Supplier’s staff will read and acknowledge Hospital’s guides to providing customer service and care to people with disabilities. 
SECTION 3 – warranty, SERVICES and parts – Intentionally Deleted
SECTION 4 – PRICES AND PAYMENT

4.1
Purchase Price

Except as otherwise provided under this Agreement, the Hospital agrees to pay to the Vendor the purchase price for the Equipment set out in Schedule 4.1 (the “Purchase Price”), as follows:
(a)  [to be inserted] percent upon execution of this Agreement by both parties to this Agreement;

(b) [to be inserted] percent upon delivery of all of the Equipment in accordance with the Implementation Plan;

(c) [to be inserted] percent upon the Hospital’s issuance of a Hospital Acceptance Certificate.
For greater certainty, the Purchase Price includes the software license charge.

Conversion Requirement

Vendors will agree to hold pricing beyond expiry of this awarded contract for a period of up to six months to allow for conversion.
4.2
Post-Warranty Services Fee – Intentionally Deleted
4.3
Additional Pricing Information
The Hospital agrees to pay the Vendor for any additional equipment and services that it may elect to receive under this Agreement, in accordance with Schedule 4.3 (the “Additional Pricing Information”).
4.4
Invoicing

Except as otherwise provided under this Agreement, the Vendor shall submit invoices to the Hospital for payment in accordance with Schedule 4.1 and Schedule 4.3 hereto.  No additional or contrary terms or conditions, which may be contained in the Vendor’s invoice, shall have any application to this Agreement. Invoices shall reference this Agreement number and shall contain a brief, point form narrative relating to the amounts set out in it.  The Hospital’s payment term is net [Insert # of days] days following receipt of an invoice from the Vendor submitted in accordance with this Agreement.  All Payments made pursuant to the terms of this Agreement shall be subject to the Construction Lien Act or applicable legislation.
4.5
Taxes

All payments to be made by the Hospital under this Agreement shall be inclusive of all applicable taxes, except Value Added Taxes, the Value Added Taxes shall be clearly set out on the Vendor’s invoice and paid by the Hospital unless it provides evidence of exemption therefrom.

4.6
Delivery Costs

The Purchase Price is inclusive of all costs related to the delivery of the Equipment to the Hospital including, without limitation, all packing, boxing, cartage, freight and insurance, brokerage and all taxes, fees and duties related thereto, except any Value Added Taxes.  No additional charges shall be made by the Vendor with respect to such delivery costs.
4.7
Most Favoured Customer Pricing

The Vendor represents and warrants that, on the date hereof, the Purchase Price, Post-Warranty Services Fee and Additional Pricing Information, as well as all terms, warranties and benefits granted to the Hospital under this Agreement are, and for the period up to and including the projected delivery date stated in the Implementation Plan, shall continue to be, comparable to or more favourable than the equivalent prices, terms, warranties and benefits offered by the Vendor and its affiliates and associates to any of its or their other customers purchasing substantially similar equipment in substantially similar volumes in Canada.

The Vendor agrees that where the Hospital provides evidence that the Vendor is in breach of its obligation to provide most favoured customer pricing to the Hospital, this Agreement shall be deemed to be adjusted retroactively to the date of the breach in order to comply with such obligation.
4.8
Value Added Components

The Vendor agrees to provide to the Hospital the additional value-added components outlined in Schedule 4.8.
SECTION 5 - VENDOR’s PERSONNEL

5.1
Vendor’s Project Manager

The Vendor shall promptly designate a project manager (the “Vendor Project Manager”) and inform the Hospital of the designation.  The Vendor’s Project Manager must be approved by the Hospital and shall have adequate authority and competency to deal with the Hospital in an effective and timely manner with respect to the Equipment.  The Vendor’s Project Manager shall, during the Term of the Agreement:

(a)       be responsible for co-coordinating with the Hospital the site preparation, delivery, installation and Acceptance Testing of the Equipment and provision of the related services including the Post-Warranty Services;

(a) oversee the various stages of the delivery and installation of the Equipment to ensure their effective and timely delivery;

(b) ensure that the Vendor’s obligations are completed in an efficient and timely manner; and

(c) be readily available by telephone and electronic communication during hours mutually agreed upon in writing to interface with the Hospital regarding this Agreement, including, without limitation, responding to requests, queries and complaints from the Hospital and communicating them to the Vendor.

5.2
Vendor’s Personnel

All Vendor’s Personnel shall be competent workers, fit and skilled in the work assigned to them and shall function under the direction and control of the Vendor’s Project Manager. The Vendor shall be responsible to the Hospital for the acts and omissions of the Vendor’s Personnel.

5.3
Application of Hospital’s Rules to Vendor’s Personnel

5.3.1
Application of Rules

All rules, regulations and policies applicable to employees of the Hospital regarding their behaviour and conduct in connection with the business and affairs of the Hospital shall, insofar as the same shall be required by the Hospital, be applicable to the Vendor and the Vendor’s Personnel when on the Hospital’s premises.  Without limiting the generality of the foregoing, the Vendor shall ensure that the Vendor’s Personnel, when on the Hospital premises, shall comply with all security regulations in effect at such premises and Hospital rules, regulations and policies. It is the responsibility of the Vendor’s Personnel to familiarize themselves with all such policies and regulations that govern the conduct of all staff and visitors to the Hospital’s premises.

5.3.2
Failure to Abide By Rules

In the event that any of the Vendor’s Personnel shall fail or refuse to abide by such rules, regulations or policies, such person(s) shall, upon written notice from the Hospital, be removed by the Vendor from performing any services for the Hospital.  If such removal is not carried out within a reasonable time, or within the time period specified by the Hospital, failure to so comply shall be deemed a breach of a material term of this Agreement.  In the event of such removal of the Vendor’s Personnel by the Vendor, no liability of any kind or nature whatsoever shall attach to the Hospital.  The Hospital further reserves to itself the right to disallow any of the Vendor’s Personnel admittance to the Hospital’s premises where such person fails or refuses to abide by such rules, regulations or policies.
5.3.3
Security Checks
The Vendor shall, if requested by the Hospital and, in a form specified by the Hospital, facilitate the cooperation of Vendor’s Personnel with Hospital security checks, including but not limited to criminal background checks. The Hospital shall be the sole arbiter as to whether or not an individual meets the Hospital’s security requirements.  The Hospital reserves the right to disallow any of the Vendor’s Personnel admittance to the Hospital’s premises where such person does not meet the Hospital’s security requirements.
5.4
Workers’ Compensation

The Vendor shall make all payments required under the Workplace Safety and Insurance Act (Ontario), and under similar legislation in other jurisdictions, and shall indemnify and hold harmless the Hospital and its officers, directors, agents, physicians and employees from any failure to comply therewith.  If requested, the Vendor shall provide the Hospital with a certificate that the Vendor is in good standing under the relevant workers’ compensation legislation.

5.5
Workplace Safety

The Vendor shall:

(a)    ensure the Vendor’s Personnel maintain a safe workplace or work site in accordance with safe work practices and housekeeping;

(b)   comply with the Occupational Health and Safety Act (Ontario) and all of its        regulations pertaining to the type of work being performed;

(c)       if the nature and extent of the site preparation and installation renders the activities       undertaken under this Agreement a construction project under the Occupational Health and Safety Act (Ontario), obtain a notice of project and discharge the duties of the constructor under the Occupational Health and Safety Act (Ontario);

(d)      ensure the Vendor’s Personnel have actual knowledge of, and be in compliance  with the Hospital’s safety policies and appropriate safe work procedures;

(d) provide the necessary protective equipment, devices or related safety item(s) as required by the Occupational Health and Safety Act (Ontario) and all of its regulations, as well as the Hospital’s safety policies, and ensure that such equipment, devices and items are used in the performance of work;

(e) if requested, provide the Hospital with a copy of the Vendor’s written health and safety policy as required by the Occupational Health and Safety Act (Ontario); and

(f) where applicable, provide product performance information relating to anti-microbial effectiveness, to be documented for the review and approval of the Hospital and the Hospital’s infection control units.

SECTION 6 – REPRESENTATIONS AND WARRANTIES

6.1
Vendor’s Representations and Warranties  
The Vendor represents and warrants to the Hospital and acknowledges that the Hospital is relying thereon as follows:
(a)   all Equipment shall have received all applicable approvals and shall be in compliance with all applicable standards and requirements referred to in the Vendor’s Technical Specifications or required by law, including, but not limited to, the applicable approvals, standards or requirements referred to in this Section 6.1;
(b)      at the time of installation all electrical Equipment shall be authorized or approved in accordance with the Ontario Electrical Safety Code, current as at the date of this Agreement, by a certification organization, accredited with the Standards Council of Canada Act (Canada), and shall bear the certification organization’s mark which identifies equipment certified for use in Canada. Certification shall be to the standard that is appropriate for the intended use of the Equipment at the Hospital’s facilities;

(c)     both the Vendor and the Equipment shall have received all applicable licensing under, and shall be in compliance with the Food and Drugs Act (Canada) and its regulations, unless exempted.  All licenses shall remain valid for the duration of the Agreement and shall be provided upon request;

(d)    the Vendor shall provide documented evidence that the Equipment meets the applicable standards or has the applicable licenses referred to in this Section 6.1, the Schedules hereto or by law; 

(e)      the Vendor shall complete, at no additional charge, all documentation required for MOHLTC approval on the Hospital’s behalf, including all MOHLTC forms required, room drawings with Equipment location and shielding requirements;
(f)       on completion of the installation of the Equipment at the Hospital, there shall be no construction or other liens outstanding in regard to such Equipment or installation;

(g)      the Vendor has full power and legal right to enter into this Agreement and to fulfill all of its obligations hereunder, and title to all of the Equipment shall pass to the Hospital in accordance with the terms hereof free and clear of all liens, claims and encumbrances whatsoever;

(g) there is no proceeding in progress or pending or threatened against, related to or affecting the Vendor in connection with the Equipment which might be expected to have a materially adverse effect on the Equipment or impact the Vendor’s ability to meet its obligations under this Agreement;

(h) the Equipment, when installed, will operate with the Hospital’s existing equipment as required by the Hospital and will be of merchantable quality and fit for its intended purpose(s) and for those purpose(s) made known to the Vendor;

 (j)      the Vendor recognizes that the Hospital is working towards minimizing patient and Hospital staff exposure to latex in order to reduce adverse reactions and to promote a latex safe environment and in that regard the Vendor shall continuously provide the Hospital with the following information, whether:

(i) the Equipment contains any latex;

(ii) the packaging of the Equipment contains any latex; and

(iii) the Equipment indicates on the smallest unit packaging if there is latex in the Equipment or if it is latex free;

(k)     the Vendor has disclosed whether mercury exists in the Equipment; 

(l)   all construction and renovation must meet Ontario Building Codes, Canadian Electrical Code, Ontario Fire Code, local Municipal Building Codes and Bylaws, CSA Standards, and all other applicable codes and laws; 

(m)   the Vendor shall comply with all federal, provincial and local laws, regulations and orders in fulfilling its obligations under this Agreement and as applicable to the production, processing, packaging, labelling, sale, delivery and installation of the Equipment for the Hospital and the performance of related servicing, including the Post-Warranty Services; and
(n)   the Vendor shall ensure that all services to be performed by the Vendor under this Agreement, including the Post-Warranty Services, are performed in a good and workmanlike manner in accordance with industry standards.
6.2
Nature of Warranties

The representations and warranties contained in Section 6.1 hereto are in addition to any other warranties implied by law and are not subject to any disclaimer of warranty or exclusive remedy or limitation of liability, which may be specified in the shipping documents used by the Vendor.

SECTION 7 – Indemnity

7.1
Vendor’s Indemnity

The Vendor will defend, at its expense, any claim or action (whether or not well-founded and whether for damage to property or injury or death to humans) brought against the Hospital or its officers, directors, agents, physicians or employees (collectively, the “Indemnified Party”) arising out of or related to:

(a)       claims for bodily injury, including death, and loss or damage to tangible property, and claims asserted by third parties for bodily injury, including death, and loss or damage to tangible property; 

(b)     any breach or alleged breach by the Vendor, its directors, officers, employees and agents, including all Vendor’s Personnel, of any of its obligations, warranties or representations in this Agreement;
(c)    any wilful or negligent act or omission of the Vendor, its directors, officers, employees or agents, including all Vendor’s Personnel, in the performance of this Agreement.
The Vendor shall indemnify and hold the Indemnified Party harmless against any such claim, action, demand, cost, charge, loss and expense with respect to all resulting costs, liabilities and damages, including legal costs on a solicitor and client basis provided that the Hospital promptly notifies the Vendor of any claim or action in respect of which this indemnity may apply and of which the Hospital has knowledge and the Hospital co-operates with the Vendor in the defence of any such claim or action.  No such claim or action shall be settled or compromised by the Vendor without the Hospital’s prior written consent.
7.2
Intellectual Property Indemnity

The Vendor will defend, at its expense, any claim or action (whether or not well-founded) brought against the Indemnified Party which is based on any or all allegations that the operation or use of the Equipment, or any part thereof, infringes any third party’s copyright, trade secret, patent or other intellectual property rights.  The Vendor shall indemnify and hold the Indemnified Party harmless against any such claim or action with respect to all resulting costs, liabilities and damages, including legal costs on a solicitor and client basis, provided that the Hospital promptly notifies the Vendor of any claim or action in respect of which this indemnity may apply and of which the Hospital has knowledge, and the Hospital co-operates with the Vendor in the defence of any such claim or action.  No such claim or action shall be settled or compromised by the Vendor without the Hospital’s prior written consent.

7.3
Injunction Against Continued Use of Equipment – Intentionally Deleted
7.4
No Liens

The Vendor shall do all things necessary to ensure that no lien is registered against any property of the Hospital.  In the event that any construction lien is registered against any property of the Hospital by or through a subcontractor or supplier to the Vendor, and provided the Hospital has paid all amounts properly due under the Agreement, the Vendor shall, at its own expense, post the security necessary to vacate or discharge such lien, as the case may be.  In the event that a lien action is commenced and a statement of claim is issued and served, the Vendor shall take all reasonable steps to remove the Hospital from the main action and shall indemnify and hold the Hospital harmless in such action. 
7.5
Remedies Cumulative

The rights and remedies of the Hospital under this Agreement are cumulative, and are in addition to and not in substitution for any other rights or remedies provided in this Agreement, by law or in equity.  Any single or partial exercise by the Hospital of any right under this Agreement, or any failure to exercise or delay in exercising any such right, will not be or be deemed to be a waiver of, or to prejudice any other rights or remedies to which the Hospital may be entitled.

SECTION 8 – INSURANCE

8.1
Liability Insurance

The Vendor shall provide, maintain and pay for the insurance coverage described in this section. The duration of each policy shall be from the Effective Date until termination of the Agreement.  Prior to the Effective Date the Vendor shall provide the Hospital with confirmation of coverage and, if requested, a certified true copy of the policies certified by an authorized representative of the insurer along with copies of any amending endorsements.  The Vendor shall provide the following coverage:

(a)     Comprehensive general liability insurance naming the Hospital as additional insured with limits of not less than $5,000,000 per occurrence and $5,000,000 as an annual aggregate covering liability for personal injury or property damage and including products and completed operations, cross-liability clause and contractual liability coverage.  

(b)      Automobile liability insurance in respect of licensed vehicles with limits of not less than $5,000,000 per occurrence and as an annual aggregate and including owned and non-owned vehicles.

(c)    Where the Vendor or its subcontractors perform construction on the Hospital’s premises, builder’s risk insurance for the full value of the construction services naming the Hospital as additional insured, which insurance shall include a waiver of subrogation in favour of the Hospital and its agents.
(i) The above policies are to include a provision requiring the insurer to provide not less than thirty (30) days notice in writing in advance of cancellation, change or amendment which restricts coverage.
(j) When the Vendor or one of its sub-contractors is providing construction design services, the policy of professional liability insurance containing a limit of at least $1,000,000 with respect to each claim and as an annual aggregate and with a two year extended reporting period endorsement.
It shall be the sole responsibility of the Vendor to determine what additional insurance coverage, if any, is necessary and advisable for its own protection and/or to fulfill its obligations under this Agreement.  Any such additional insurance shall be provided and maintained by the Vendor at its own expense. 
SECTION 9 – TERM AND TERMINATION
9.1
Term

The Agreement will commence on [Insert date] (the “Effective Date”) and will continue until the completion of the Warranty Period under Schedule 3.3 (the “Term”), unless terminated earlier in accordance with the terms hereof.
OR

The Agreement will commence on [Insert date] (the “Effective Date”) and will continue until the end of the term of the Post-Warranty Services under Schedule 3.3 (the “Term”), unless terminated earlier in accordance with the terms hereof.
OR

The Agreement will commence on [Insert date] (the “Effective Date”) and shall expire on [Insert Date] (the “Term”), unless terminated earlier in accordance with the terms hereof.  The Hospital, in its sole discretion, may extend the Term of this Agreement for an additional period of [insert the extension period] months by giving written notice to the Vendor prior to the commencement of the extension period upon the same terms and conditions.
9.2
Termination by Hospital

The Hospital shall be entitled to terminate this Agreement, without liability, cost or penalty:

(k) on written notice to the Vendor, if any proceeding in bankruptcy, receivership, liquidation or insolvency is commenced against the Vendor or its property;

(l) on written notice to the Vendor, if the Vendor makes an assignment for the benefit of its creditors, becomes insolvent, commits an act of bankruptcy, ceases to carry on its business or affairs as a going concern, files a notice of intention or a proposal or seeks any arrangement or compromise with its creditors under any statute or otherwise;
(m) on written notice to the Vendor in the event that the Vendor is in breach of this Agreement and has failed to cure the breach to the satisfaction of the Hospital within thirty (30) days of receipt of notice of the breach from the Hospital;

(n) pursuant to any provision of this Agreement including the Schedules hereto that provides for early termination.

(o) This Agreement will be subject to an ‘out clause’ due in part, or whole, to the Niagara Health System entering into a contractual arrangement with a Group Purchasing Organization or a Shared Service Organization or a Regional Agreement.  The Niagara Health System reserves the right to cancel said agreement, in whole or in part with a Vendor, with sixty (60) days written notice, and will not be held accountable or responsible by the Vendor.
9.3
Rights on Termination

If the Hospital terminates this Agreement in accordance with Section 9.2, then the Hospital shall be entitled to:

(a)      retain possession of the Equipment and:

(i) install and service the Equipment by whatever method the Hospital may consider expedient, but without undue delay or expense; 
(ii) withhold further payment to the Vendor; and 
(iii) charge the Vendor the full and reasonable cost of installing and servicing the Equipment through the Warranty Period, including a reasonable allowance to cover the cost of corrections to work performed by the Vendor under this Agreement. If such costs to the Hospital are less than the unpaid balance of the purchase price, the Hospital shall pay the Vendor the difference; or
(b)     return the Equipment to the Vendor and:

(i)      withhold further payment to the Vendor; and 
(ii)    require the Vendor to reimburse the Hospital for all amounts previously   paid by the Hospital for the Equipment, including taxes, within fifteen (15) days following the return of the Equipment.
9.4
No Limitation of Remedies

Any termination of this Agreement shall not in any respect limit any of either party’s rights or remedies either in law or in equity or relieve either of them of any obligation incurred prior to the effective date of such termination.

9.5
Survival

Section 2.1.2 “Software License”, Section 2.1.4 “Updates and Upgrades”, Section 2.1.5 “New Technology”, Section 2.1.6 “Consumables, Section 2.9 “WHMIS”,  Section 2.10 “Government or Regulatory Actions”, Section 2.11 “Medical Alerts and Safety Notifications”, Section 3.6 “Replacement Parts and Preventative Maintenance Kits”, Section 3.7 “Availability of Support Services and Spare Parts”, Section 7 “Indemnity”, Section 8 “Insurance”, Section 10.1 “Confidentiality” and Section 12.12 “Publicity”, shall survive the termination of this Agreement as shall any other provision of this Agreement which, by the nature of the rights or obligations set out therein, might reasonably be expected to be intended to so survive. 
SECTION 10 – PRIVACY AND CONFIDENTIALITY
10.1
Confidentiality

10.1.1
General
It is acknowledged that:

Subject to the Freedom of Information and Protection of Privacy Act (the “Act”) (“FIPPA”), All documents, records and information under the control or custody of the Niagara Health System may be subject to the provisions contained in this act. 

On January 1, 2012, the Freedom of Information & Protection of Privacy Act (the “Act”) will apply to all records in the custody or control of the Niagara Health System.  Because the application of the Act is retroactive to January 1, 2007, your contract will be subject to requests for access under the Act as of January 1, 2012.  Please note the above reference details pertaining to the agreement on record.
The Vendor agrees that any information, regardless of form, concerning the business or affairs of the Hospital or its directors, officers, agents, physicians, employees, and clients, including personal information and personal health information, which is treated by the Hospital or would reasonably be treated by the Hospital as confidential (“Confidential Information”) of which the Vendor’s Personnel become aware in the course of supplying the Equipment or related services shall:

(a)       be treated by the Vendor as confidential;

(b)   not be disclosed except with the prior written consent of the Hospital, which       consent may be unreasonably withheld, or as required by law; and

(c)     not be used for any purpose other than that contemplated by this Agreement and for the benefit of the Hospital.

The Vendor agrees that any combination of information which includes Confidential Information shall be treated as confidential even if individual parts thereof are not confidential.  The Vendor shall use all reasonable efforts to keep such information confidential, using a standard of care no less than the degree of care that the recipient would be reasonably expected to employ for its own confidential information. The Vendor shall ensure that all recipients of the said information, including the Vendor’s Personnel assume obligations identical in principle with those which the Vendor assumes under this Section.

In the event the Vendor is required by any applicable law to make disclosure of Confidential Information, the Vendor shall consult with the Hospital to the extent reasonably practicable in advance as to the contents and timing of such disclosure.

10.1.2
Personal Health Information
It is acknowledged that:

(a)    the Hospital is a health information custodian (“HIC”) as defined under the Personal Health Information Protection Act (Ontario) (“PHIPA”);

(b)      the Vendor, for the purposes of this Agreement, is a “Provider” within the meaning of section 10(4) of PHIPA to the extent that it is providing goods or services for the purpose of enabling the Hospital to use electronic means to collect, use, modify, disclose, retain or dispose of PHI and is subject to the requirements of PHIPA and Ontario Regulation 329/04 (“the Regulation”) made under PHIPA; and
(c)     in the course of providing goods or services to the Hospital, the Provider may be     given access to PHI relating to its clients.
In fulfilling its obligations under this Agreement, the Vendor agrees to comply with the provisions of PHIPA and the Regulation, as applicable, and agrees to abide by the Vendor Personal Health Information obligations set out in Schedule 10.1.2 hereto.
10.2
Property of the Hospital

All schematics, drawings, blueprints, specifications and other information and documentation, which may be provided by the Hospital to the Vendor in connection with this Agreement, shall remain the property of the Hospital.

SECTION 11 - DISPUTE RESOLUTION

11.1
Dispute Resolution

Disputes arising pursuant to the terms of this Agreement shall be resolved in accordance with the process set out in Schedule 11.1 hereto.
SECTION 12 - GENERAL

12.1
Applicable Law

This Agreement shall be interpreted and enforced in accordance with, and the respective rights and obligations of the parties shall be governed by the laws of the Province of Ontario, except that such Province’s conflict of laws rules and the United Nations Convention on Contracts for the International Sale of Goods shall not apply to this Agreement. Each party irrevocably and unconditionally submits to the exclusive jurisdiction of the courts of the Province of Ontario and all courts competent to hear appeals therefrom.  
12.2
Assignment and Enurement

This Agreement shall enure to the benefit of and shall be binding on and enforceable by the parties and their respective successors and permitted assigns.  Neither party may assign or subcontract any of its rights or obligations hereunder without the prior written consent of the other party.  Any act in derogation of the foregoing shall be null and void.

12.3
Amendment and Waivers

This Agreement may not be amended or modified in any respect except by written instrument signed by both parties.  No waiver of any provision of this Agreement shall constitute a waiver of any other provision nor shall any waiver constitute a continuing waiver unless otherwise provided.

12.4
Vendor not Agent

This Agreement does not create the relationship of principal and agent or employer or employee between the Hospital and the Vendor and under no circumstances shall those parties be considered the agent of the other.  The Vendor shall have no authority to assume or create any obligation whatsoever, express or implied, in the name of or on behalf of the Hospital.

12.5
Currency

Unless otherwise indicated, all dollar amounts expressed in this Agreement are in Canadian funds.

12.6
Legislation

When an Act is referred to in this Agreement, it shall be interpreted to include all of the regulations to the Act.
12.7
Entire Agreement

This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof and supersedes all prior agreements, understandings, negotiations and discussions, whether written or oral. There are no conditions, covenants, agreements, representations, warranties or other provisions, expressed or implied, collateral, statutory or otherwise, relating to the subject matter hereof except as provided herein.

12.8
Time of Essence

Time shall be of the essence of this Agreement.

12.9
Customs 
All commercial customs documents, including but not limited to commercial invoices, Canada Customs Invoices, and bills of lading, as applicable, shall be fully and satisfactorily completed in accordance with the Canada Border Services Agency (CBSA) requirements. The Vendor shall obtain from the Hospital and show on the relevant commercial documents all that are accessible of the following: the Purchase Order Number or the department name of the Hospital purchasing the Equipment.  Equipment eligible for duty free entry into Canada according to NAFTA shall be accompanied by a fully completed NAFTA Certificate of Origin (also referred to as a Statement of Origin), stamped or printed.  Penalties assessed by CBSA due to incomplete, inaccurate or missing information on a commercial customs document shall be the responsibility of the Vendor, shall be charged to and paid by the Vendor or shall be deducted from any payment owing to the Vendor.
12.10
Force Majeure

12.10.1
General

Except as expressly provided otherwise in this Agreement, dates and times by which a party is required to render performance under this Agreement shall be postponed to the extent and for the period of time that such party is prevented from meeting them by an Event of Force Majeure.

12.10.2
Notice

If one of the Events of Force Majeure occurs, the party who is delayed or fails to perform shall give prompt written notice, following the notice procedure described in Section 2.11.1.

12.10.3
Performance

Such party must use its reasonable efforts to render performance in a timely manner utilizing to such end all resources reasonably required in the circumstances, including obtaining supplies or services from other sources if the same are reasonably available.

12.10.4
Right to Termination

In the event such inability to perform shall continue longer than 30 days, the party who has received notice pursuant to Section 12.10.2, may terminate this Agreement by notice to the other party without further liability, expense or cost of any kind.
12.11
Notices

12.11.1
General

Any notice, demand, request, consent, approval or acceptance required or contemplated to be given or made hereunder, shall be in writing and either delivered personally or by courier service, sent by facsimile transmission or by regular mail, postage prepaid, addressed,

(p) in the case of the Vendor, to:
Attention:
Address:
Fax:

(q) 
in the case of the Hospital, to:
Attention:
Address:
Fax:
or to such other address or number of which either party may from time to time notify the other in writing.  The time of giving or making such notice, demand, request, consent, approval or acceptance shall be deemed to have been received:

(i) if sent by facsimile transmission on the first Business Day after confirmed transmission;

(ii) if mailed in Canada on the fifth Business Day after the date of mailing other than during an actual or threatened postal disruption, in which event personal delivery shall be required;

(iii) otherwise, when delivered.

12.11.2
Changes

The parties shall notify the other party if there are any changes in the information set out in Section 12.11.1.

12.12
Publicity

The Vendor agrees that the terms of this Agreement are confidential.  The Vendor will not, in any of its advertising or otherwise, indicate that it has supplied or may in the future supply equipment to the Hospital without the express prior written consent of the Hospital.  No acquisition or use of the Equipment by the Hospital shall be construed as an endorsement or approval of such Equipment.
12.13
Counterparts

This Agreement may be executed and delivered in separate counterparts and delivered by one party to the other by facsimile, each of which when so executed and delivered shall be deemed an original and all such counterparts shall together constitute one and the same agreement.  If this Agreement is delivered by facsimile, the party so delivering this Agreement shall within a reasonable time after such delivery deliver an originally executed copy to the other.

The parties hereby execute this Agreement as of the date first written above.

	
	
	

	Niagara Health System
	
	(Name of Vendor)


	
	
	

	(Authorized Signature)
	
	(Authorized Signature)


	
	
	

	Name (Print)
	
	Name (Print)


SCHEDULE 2.3 – IMPLEMENTATION

The Equipment shall be implemented at the Hospital in accordance with the following implementation plan:

[Insert Implementation Plan Schedule from Vendor Proposal as negotiated and agreed upon by the Vendor and the Hospital]
SCHEDULE 4.1 – PURCHASE PRICE
[Insert Purchase Price from Vendor Proposal as negotiated and agreed upon by the Vendor and the Hospital]
SCHEDULE 4.3 - ADDITIONAL PRICING INFORMATION
[Insert Additional Pricing Information Schedule from Vendor Proposal as negotiated and agreed upon by the Vendor and the Hospital]
SCHEDULE 4.8 – VALUE ADDED COMPONENTS

SCHEDULE 10.1.2 – PERSONAL HEALTH INFORMATION
1.
Vendor Obligations 
(d) The Vendor shall comply with all applicable obligations under PHIPA, including those that apply to persons who provide to custodians under section 6(1) of Regulation 329/04, as applicable to its role in providing services to the Hospital. Without limiting the generality of the foregoing, the Vendor shall:   

(i) Use Personal Health Information (“PHI”) only to the extent necessary to perform its obligations under this Agreement, and only within the scope authorized by Niagara Health (“the Hospital”). Not disclose any PHI to which it has access in the course of providing the services for the Hospital, except as required by law.  

(ii) Not use or disclose PHI to which it has access for any unauthorized purpose or outside of the express terms of this Agreement. 
(iii) Ensure that all Vendor Personnel with access to PHI are bound by written confidentiality obligations and trained on the Vendor’s privacy policies, which must be consistent with PHIPA and the Hospital’s privacy standards. 
(iv) Not, without the prior written consent of the Hospital:

(A) Provide access to PHI to any Vendor Personnel located outside of Canada, or otherwise expose PHI to foreign laws, systems, or jurisdictions that may compel access or disclosure contrary to Ontario or Canadian privacy law.
(B) Transmit, store, or access PHI outside the province of Ontario   

(v) Promptly notify the Hospital’s Privacy Office by telephone and follow-up in writing at the first reasonable opportunity after becoming aware of any unauthorized access, loss, use, or disclosure of PHI, or any privacy breach involving PHI.
(vi) Provide the Hospital with the name of a contact person at the Vendor’s organization who is responsible for privacy compliance and advise of any changes.
(e) The Vendor shall comply with all applicable federal and provincial privacy and security laws, as well as any industry standards or guidelines specified by the Hospital.    

2. Security and Information Practices

(a) The Vendor shall implement administrative, technical, and physical safeguards that are reasonable and appropriate in the circumstances to ensure the ongoing confidentiality, integrity, and availability of PHI. These safeguards must protect PHI from unauthorized access, use, loss, disclosure, modification, or destruction. 
(b) The Vendor shall maintain privacy and security policies that are fully compliant with applicable Ontario and Canadian privacy legislation, including PHIPA, and shall ensure that all Vendor Personnel receive appropriate training. These policies must be made available to the Hospital upon request. 
(c) The Vendor shall complete Niagara Health’s Privacy Impact Assessment (PIA) Questionnaire prior to the commencement of services, and upon material change to its services, systems, or data flows involving PHI. 
3. Breach Response and Access Controls

(a) The Vendor shall terminate any individual’s access to PHI upon identification of a breach or suspected breach involving that individual, and shall immediately notify the Hospital of the action taken. 
(b) Upon the Hospital’s request, the Vendor shall revoke PHI access privileges and confirm in writing that such access has been terminated. 
(c) The Vendor agrees to fully cooperate with any privacy investigation, audit, or assessment initiated by the Hospital, including responding to documentation requests and producing records or logs as may be reasonably required. 
4. Return or Secure Destruction of PHI

Upon termination or expiry of this Agreement, the Vendor shall, at the Hospital’s direction: 
a) Return all PHI to the Hospital in a structured, commonly used, and machine-readable format; or 

b) Securely destroy all PHI in a manner that prevents reconstruction and confirms destruction in writing to the Hospital.

5. Additional Hospital Rights

(a) The Vendor shall permit the Hospital, upon reasonable notice, to audit and examine the Vendor’s premises, equipment, systems, and privacy controls to confirm compliance with this Schedule.  

(b) Notwithstanding any contrary term of the Agreement, the Hospital may immediately terminate this Agreement without notice if, in the Hospital’s sole discretion, a material privacy breach or repeated non-compliance with this Schedule has occurred. 
(c) The terms of this Schedule shall survive the termination or expiry of the Agreement for as long as the Vendor retains access to or copies of PHI.
SCHEDULE 11.1 – DISPUTE RESOLUTION

6. Dispute Resolution Procedure
(a) The parties agree that in the event that a dispute or conflict arises in any way relating to the Agreement or the services provided hereunder, the following dispute resolution process shall be followed:

(i) the dispute shall be referred to the [Senior Executive of Hospital] and the [Senior Executive of the Vendor] who shall, acting in good faith, seek to resolve the dispute or conflict in an amicable and constructive manner; 

(ii) if the representatives of the Hospital and the Vendor are unable to successfully resolve the dispute or conflict, within twenty (20) days of reference to them, either party to the dispute may at any time thereafter prior to the dispute being referred to arbitration, request that a mediator be retained to assist the parties in resolving the dispute. In the event a request for mediation is made, the parties shall, within no more than five (5) Business Days, make reasonable attempts to agree on a mediator. If the parties are unable to agree on a mediator, the parties agree to accept the mediator appointed by appointing committee of ADR Chambers (Toronto) presiding at the time the request for mediation is made, or if such organization no longer exists or is unable to make the appointment, a judge of the Superior Court for the Province of Ontario (the "Neutral Appointing Authority");

(iii) if a dispute is not resolved within forty-five (45) days of reference to the representatives of the Hospital and the Vendor, or within thirty (30) days of a request for mediation, whichever is the later, either party to the dispute may at any time thereafter refer the dispute to arbitration.
(b) Any dispute that is submitted to arbitration shall be dealt with in accordance with the following requirements:

(i) the party seeking to initiate arbitration shall give written notice thereof to the other party and shall set forth a brief description of the matter submitted for arbitration;

(ii) within ten (10) days of receipt of the notice of arbitration, the parties acting in good faith shall attempt to agree upon a single arbitrator for the purposes of conducting the arbitration;

(iii) in the event that the parties cannot agree upon a single arbitrator within the period set forth above, then a single arbitrator shall be appointed by the Neutral Appointing Authority;

(iv) any arbitration conducted pursuant to this Agreement shall take place in the City of [Insert Name of City] and the parties shall meet with the arbitrator, in order to establish procedures which shall govern the conduct of the arbitration and the rendering of an award by the arbitrator.  The parties shall request that the arbitrator provide its decision on the matter in issue within ninety (90) days of the appointment of the arbitrator;

(v) the decision of the arbitrator in respect of all matters of procedure and with respect to the matter in issue shall be final and binding upon the parties; 

(vi) the costs of the arbitrator, shall be borne between the parties in the manner specified in the arbitrator’s decision or, in the absence of any direction by the arbitrator, such costs shall be borne equally; and

(vii) except as modified by this Agreement the provisions of the  Arbitration Act, 1991 (Ontario), as amended from time to time, shall govern the arbitration process.

(c) Subject to the provisions of this Agreement, each party shall continue the performance of its obligations during the resolution of any dispute or agreement, including payment or undisputed amounts then due.

(d) The arbitration procedures in this Section shall not apply to claims by third parties, or prevent either party from seeking an injunction or other equitable relief from a court in order to protect its intellectual property rights or its confidential information (including any type of personal information and PHI).  



